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CARLSON, JUSTICE, FOR THE COURT:
1.  Aggrieved by theHancock County Circuit Court’ sdismissd of her medicd mapracticesuit againgt
Matthew Sacks, M.D. (Dr. Sacks), and the Medicd Oncology Group, PA., (MOG), Nancy Necase

(Neca =) gppedstothisCourt. Finding reversbleerror, wereverseand remand thiscaseto thetrid court.

FACTSAND PROCEEDINGSIN THE TRIAL COURT




2.  Nancy Necase sfaher, Charles Freeman (Freeman), was diagnosed with cancer in early 1998,
and soon theredfter, he darted chemothergpy trestment & MOG. For Freeman's intravenous
chemothergpy trestment, the medicd personnd used Taxadl, ahighly toxic drug usad in bettling sysemic
cancer. While Freeman’ sfird trestment on January 22, 1998, wias rd aively uneventful, during hissecond
trestment on February 12, 1998, Freeman began to experience pain, swdling, and discolorationinthearm
into which the chemica wasbeing infused.  Over thenext severd days, the skin on Freeman’ sarm begen
to ped off and his am became swallen to two or three timesits normd sze. As aresult of what was
characterized as athird degree chemicd burn, Freeman had to undergo extengive trestment causing him
to incur medicd billsin excess of $170,000. Freaman wasof the opinion that hisinjurieswere aresult of
negligant chemathergpy trestment resulting in a chemicd infiltration into the tissue of his am, while Dr.
Sacks and MOG opined thet Freeman’sinjuriesmogt likely resulted from an adverse drug reaction.

18. OnAugud 19, 1998, Freemancommenced hismedicd mdpractice suit againg Dr. Sacksand an
unidentified nurse, Jane Doe |, in the Circuit Court of Hancock County. Over the next few months,
respondve pleadings were filed, discovery was commenced, and Freeman's dtorney requested atrid
sting.

4.  Regrettably, Charles Freeman died from his cancer on January 9, 1999; however, aswill bemore
fuly hereingfter discussad, there was evidently no causd connection between any dleged medica
negligence and Freeman’sdegth. On February 22, 1999, Necaise, through the same attorney who hed
commenced thelawsLit for Freemean, filed in the same action aMation to Subdtitute Party Plaintiff, dleging
that Freeman hed initidly filed the lawsuit; that Freemen died of cancer on January 9, 1999; that Miss R.
Civ. P. 25 dlowed for a party to be subdtituted for a party who died subsequent to commencement of a

avil action; and, thet Necaise was the natural daughter of Freeman and “ a representative and wrongful



desth bendfidary of [Freeman].” Judge John Whitfied by an agreed order sgned on March 3, 1999, and
duly entered on March 8, 1999, authorized Necaise to be substituted asa party pursuant to Miss. R. Civ.
P. 25, and this order further provided, inter dia, that Necase, “individudly and on behdf of the wrongful
desth benefidaries of [Freeman] is hereby subgtituted asthe party plaintiff in this [action].” On June 16,
1999, anatice of trid setting was adminidratively entered by the court adminigrator; thisnotice set atrid
date of November 1, 1999, before Judge Robert H. Waker. On July 20, 1999, Judge Waker entered
ascheduling order which sat out various deedlines and confirmed the November 1% trid date.

. On September 7, 1999, in cause number 99-0689 on the docket of the Chancery Court of
Hancock County, the chancdlor entered a Judgment Granting Probeate of Will and Letters Tetamentary.
This chancery court judgment found as a fact that Freeman hed died with a will; that Freeman's edate
congsted only of acauseof action for “ persond injuriesand/or wrongful deeth;” that Freemanwassurvived
only by Necaise and, that prior to his deeth Freaman had entered into an employment contract with alaw
firmooncerning hispersond injury daim. Thischancery court judgment likewiseadjudicated, inter dia, thet
Freeman’swill be admitted to probate; that Necaise be gppointed as executrix of Freeman's edtate; that
the employment contract with the law firm be goproved; and, that thelaw firm teke dl necessary action to
presrve Freeman's daim in behdf of the executrix and the edae, induding the initiation of legd
proceadings “againg dl necessary parties for the presarvation of [thedam).”

6.  Subsequent to the circuit court order subgtituting Necaise as a party, and the chancery court
judgment appointing Necaise asthe executrix of Freeman’ sedtate, and upon entry of adrcuit court order
authorizing thefiling of an amended complaint, Necaisefiled her First Amended Complaint on September
30, 1999. Notwithdanding Freeman'’s intervening desth since the commencement of the lawauit, the

amended complant did not contain awrongful desth daim and infact wasremarkably Smilar totheoriging



complaint. A paragraph-by-paragraph comparison of the origind complaint and the firs amended
complant reveds the following informetion: The introductory paragraph in both complaints dates,
“COMES NOW THE PLAINTIFF, CharlesFreamaen, andfileshiscomplaint.....”, again, notwithstanding
the fact that Freeman hed died by the time of thefiling of the firgt amended complaint; paragraph number
one (1) of bath complaints dates, “Pantiff is an adult resdent dtizen of Harrison County, Frst Judicid
Didtrict.;"* paragraph number two-A (2A) pertaining to Dr. Sacks is the same in both complaints,
paragraph number two-B (2B) of the origind complaint named Jane Doe as a defendant while paragraph
number two-B (2B) of the amended complaint named M OG as adefendant; paragraph number three (3),
sdtting out the dleged negligent actions of the defendants isthe samein both complaints; paragraph number
four (4), setting out the causal connection between the dleged negligence and the damages, isthe samein
both complaints; paragraph number five-A (5A) of thearigind complaint set outsthe dleged negligent acts
of Nurse Doe, while paragrgph number five-A (5A) of theamended complaint specificaly namesthenurse
and dleges that she is an employee of MOG, but the dleged acts of negligence are the same in both
complaints, paragrgeh number five-B (5B) of the origind complaint sats out the dleged negligent acts of
Dr. Sacks while paragraph number five-B (5B) of the amended complaint charges both Dr. Sacks and
MOG with negligence, but the dleged acts of negligence are the same in both complaints; paragrgph
number 9x (6) in both complaints dlege thet the nurse wias acting under the direction and contral of Dr.
Sacks, and that Dr. Sackswasrespongblefor hisnurse sactions under the respondeet superior doctrine,
withthe only differencein thetwo peragrgphsbeing that in the amended complaint, the nurseis spedificaly

named and is spedificaly dleged to be Dr. Sacks's employee; paragraph number seven (7), setting out

The chancery court judgment entered earlier that same month found as a fact that Necaise was
resding in Kiln, Missssppi, which isin Hancock County. Again, Freeman was the named plaintiff in the
origind complaint, while Necaise was the plaintiff in the first amended complaint.
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Freaman's injuries, is the same in bath complaints and, the ad damnum dauses in both complaints
goedificdly request the same amount of damages. However, of particular note is one mgor difference
between the two complaints. The origind complaint was syled “ Charles Freaman v. Mathews Sacks,
M.D. and Jane Dog, I.”  On the other hand, the first amended complaint was syled “Nancy Necase,
Individuelly and on Behdf of the Wrongful Deeth Bendficiaries of Charles Freeman, Deceasad v. Mathew
Sacks, M.D. and Medica Oncology Group, PA.” On mation of the defendants, this case was continued
fromits scheduled trid date of November 1, 1999, and the trid was rescheduled for August 7, 2000.
7. Evidently, by May 24, 2000, &fter additiona discovery and motion hearings, the defendants hed
become admittedly confused as to the nature of thelitigation they were being cdled upon to defend. Was
it apersond injury suit revived in Freeman’ sbehdf or wasit apersond injury and wrongful deeth suit, and
who werethe parties? On that date, the defendantsfiled their Motion to Strike Wrongful Degth Claim or
inthe Alternative, Mation to Continue? Inthismoation, the defendantsreferred to apre-trid hearing before
Judge Walker on August 20, 1999. The defendants set out in their motion aportion of the transcript from
this hearing, and areview of not only the motion, but aso the record before this Court, reveds thet the
fallowing colloguy occurred between Judge Walker and counsd (actudly we quote from the transcript a
little more then what the defendants quate in their mation):
[DEFENSE COUNSEL]: He' s[Freeman’ g dead now. He was bang treeted for non-

gmdl cdl lung cancer. He had cancer of the lungsin the pagt. Actudly he had aportion
of alung removed. He developed cancer in hisother lung, and wasrecaiving trestment —

?In his motion to continue this case from the November 1, 1999, trid date, Dr. Sacks, through
counsd, dleged as one of the grounds the fact that Necaise' s deposition testimony revealed that Necaise
was attempting to link her father’s death to the injuries alegedly received during the chemotherapy
treatment. More specificaly, the August 2, 1999, motion for continuance aleged that “the deposition of
[Necaise] reveded that [she] intendsto link thedesth of [Freeman] totheinjury heallegedly suffered during
the treatment in question. Inasmuch as this case has become, at least in [Necaise's| mind, a degth case,
the Defendant will be in need of atrial date beyond November 1, 1999, to adequately prepare.”
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THE COURT: Istheplaintiff dleging any causation of thedegthin thiscaseto thisincident,
Mr. Smith?

[PLAINTIFF SCOUNSEL]: No, Your Honor.

THE COURT: Okay.

[DEFENSE COUNSEL ]: There was some testimony to thet by the subgtituted plantiff,

the daughter of Mr. Freeman. Apparently that is not going to be asserted now, and that

was one of the grounds for the mation for continuance.

THE COURT: [Paintiff’'s counsd] saysthat’snot part of the damages requested.
We should remember here that this pre-trid hearing occurred on August 20, 1999, more than one month
prior to Necaisg sfiling of her firs amended complaint on September 30,1999. Additiondly, on May 18,
2000, just afew days before the defendants filing of ther mation to strikewrongful desth daim, Necaise
submitted her answersto thedefendants' third set of interrogeatories, which answersinduded thefollowing:

INTERROGATORY NO. 5: Please date whether theinjuries set forth in your Complaint

caused or contributed to the deeth of Charles Freeman. If your answer is yes, please

identify what medica or other proof you have thet the injuries complained of caused or

contributed to Charles Freeman's degth.

ANSWER: My father's deeth was caused by cancer. The IV extravasation injuries

contributed to his deeth in that he was despondent, logt hisfighting spirit and was unable

to care for himsdf as wel, as is documented in Garden Park and Memarid Hospitdl a

Gulfport records.
Six days after the defendants hed filed their motion to strike wrongful desth daim or dternatively, to
continue the trid of the case, Necaise, on May 30, 2000, filed her responseto the defendants motion and
dated the following:

1. Thereisnot and never has been awrongful deeth daim assarted herein. Defendant’ s
moation to Srike is moat.



2. Defendant’s mation for continuance is their third mation for continuance and will no

doubt be followed by more. The mation is likewise moat as there is no wrongful degth

dam on which to practice discovery.®
Therecord isSlent asto any trid court ruling on the defendants: mation to Srike thewrongful deeth daim,
but the record does reved thet for various reasons, the case did not go to trid on August 7, 2000, as
scheduled, but insteed, the trid date was later reset for June 11, 2001, and then ultimetdly for August 27,
2001.
8.  Onthe morning of trid, with over one hundred progpective jurors present for voir dire and jury
sdection, Sacks and MOG filed amoation to dimiss pursuant to Miss R. Civ. P. 12(b)(6), 12(b)(7), &
19. Inther motion, Sacksand MOG assarted thet Necai selacked standing to bring the suit for Freeman's
persond injuries because such a suit could only be maintained by Freeman's edtate; and, that even if
Freeman' s edtate were dlowed to maintain a suit for Freeman’s persond injuries, the suit was barred by
the gpplicablegtautesof limitations. See Miss Code Ann. 8 15-1-36, asto medica negligence, and Miss
Code Ann. 8§ 15-1-55 (edate savings datute). After hearing arguments in chambers prior to
commencament of voir dire, thetrid judge decided to dismissthejurors, continuethetrid, takethemaotion
under advisement, and set deedlines for the plaintiff’s reply to the defense motion and the defendants
rebuttal in response to the plaintiff’ sreply.
9.  OnAugud 31, 2001, Necasefiled her reponseto the dismissal mation of Dr. Sacksand MOG,
dleging inter diathat the defendants mation wasuntimely; thet she hed been substituted asaparty plaintiff
by court order after Freeman’s death; that the firs amended complaint wasfiled only after she hed been

gppointed by chancery court order to be the executrix of Freeman’ sestae; that the defendants could not

3Necaise repeated this abandonment of any wrongful death claims in trid briefs submitted on
August 23, 2000, and August 20, 2001.



damsurprise by Necaise being involved in the litigation in her capedity as executrix of Freeman's edate
because such information was revedled to the defendantsin interrogetory responses morethan ayeer prior
to the actud trid; thet if there were any defect in the pleadings, such was cured by aliberd application of
Miss R. Civ. P. 15 providing for amendmentsto pleedingsand acopy of such mation for leaveto amend
and proposed second amended complaint were attached as exhibits to the response; and, thet areview of
the second amended complaint would reved thet it “ rdlaesback” to the origind pleading pursuant to Miss
R. Civ. P. 15(c), thus saving the case from being time-barred under the satutes of limitations*  On
September 7, 2001, Dr. Sacks and MOG responded to Necaise' s mation for leave to amend aswdl as
to her reponse to their motion to dismiss

110. By order dated January 2, 2002, and filed on January 3, 2002, the trid judge denied Necase's
moation to file a second amended complaint and granted the dismissd mation of Dr. Sacks and MOG.
Amongthereasonsfor dismissd stated by thetrid judgein hisorder werethat (1) Necai se had abandoned
her wrongful desth daim, thus leaving only Freeman's origind daim for injuries and dameges sudtained
during hislifetime, adam which only Freaman's estate, and not Necaise, individudly, could pursue, and

as such the complaint before the court failed to $ate adam upon which rdief could be granted [Miss R.

“We note that the language in Necaise's proposed second amended complaint, which never was
alowed to befiled by the trid court inasmuch as that court in due course granted the defendants motion
to dismiss, was sgnificantly different than the language contained in the first two complaints. Among other
things, the proposed second amended complaint named as plaintiff, “Nancy Necaise, Individualy and on
Behalf of the Wrongful Degth Beneficiaries of Charles Freeman, Deceased and as Executrix of the Etate
of Charles Freeman.” That language is basicaly repeated in the introductory paragraph. Paragraph One
statesthat Necaiseisan adult resident citizen of Hancock County, and that sheisthe daughter and sole heir
of Freeman and the executrix of his estate. The remaining language in the proposed second amended
complaint isidenticd to the language appearing in the first amended complaint, meaning that there was il
no wrongful desth clam, but instead a persond injury clam based on the dleged injuries and damages
received and incurred by Freeman as a result of the aleged negligent administration of the intravenous
chemotherapy treatment.



Civ. P. 12(b)(6)]; (2) dthough Necaise was the duly gppointed executrix of Freeman's estate, her failure
to maintain the litigetion in the name of the edtate rendered the proceedings “a nullity”; (3) Necase's
“individud pursuit” of Freeman’s persond injury daim would nat tall the gpplicable datutes of limitations
concarning any dam which could only properly be brought by the estate; and (4) any effort to then assart
apersond injury daim on behdf of the estate would be futile due to the running of the gpplicable Satutes
of limitations

11. Necase dates the issues to be as fallows (1) Whether the trid court’s dismissd of this action
without alowance of reasonable time after objection to subdtitute the red party in interest violates Rules
15, 17 and 19 of the Mississppi Rules of Civil Procedure; and, (2) Whether the defendants motion to
dismisswas untimely and waived any red party in interest objection.  On the other hand Dr. Sacks and
MOG date the issues to be as fallows (1) Whether the defendants moation to dismiss was timdy; (2)
Whether Nancy Necaise has sanding to pursue an action for Charles Freeman's persond injuries; (3)
Whether the datute of limitations on any estate damon behdf of Charles Freeman has expired; and, (4)
Whether subtitution of the estate of Charles Freemanisgppropriate.  In her rebuttd brief, responding to
the brief of Dr. Sacks and MOG, Necase gaes the remaning issues to be (3) Whether any datute of
limitations barsacivil action for medicd md practicefiled within four months of the dete of the mdpractice
and, (4) Whether any satuteof limitationsbarsan action by anindividud personwho amendsthecomplaint
to plead her representative capacity as executrix.

STANDARD OF REVIEW

112.  Wegpply thedenovo sandard whenreviewing thegranting of aMiss R. Civ. P. 12(b)(6) mation.

Arnonav. Smith, 749 So.2d 63, 65-66 (Miss. 1999). Assuch, we st in the same postion as did the



trid court. Furthermore, Satutory interpretation isaquestion of law, and we dso review questionsof lav
denovo. Donald v. Amoco Prod. Co., 735 So0.2d 161, 165 (Miss. 1999).

DISCUSSION

l. WHETHER NANCY NECAISE HAS STANDING TO PURSUE AN
ACTION FOR CHARLESFREEMAN'SPERSONAL INJURIES.

113.  Thecentrd issueinthiscaseiswhether Necaise may maintain her deceasad father’ spersond injury
dam, ather inher individud cgpadity, or in her capacity asexecutrix of her faher’ sesae Necasedams
thet she can; Dr. Sacks and MOG dam that she cannot. Necaise chooses to support her position with
dams of the gpplicability of Miss R. Civ. P. 17(a) asit rdatestojoinder and subdtitution of thered party
ininterest; Miss. R. Civ. P. 19 asit rdaesto joinder of a party needed for judt adjudicaion; and, Miss.
R. Civ. P. 15 asit rdaesto liberd joinder and the “rdation-back” provison, aswell as cartain caselaw.
Necaise d 0 atacksthelack of timeliness by the defendantsin filing what turned out to be the dispositive
moationto dismissontheday of trid. Ontheother hand, Dr. Sacksand MOG dite cartain Satutesand case
law to support their daims of Necaisg's lack of sanding to individualy pursue her deceased faher's
persond injury dams; the running of the gpplicable Satute of limitations, and, Necase s lae eforts to
finely get it right by way of maintaining her deceasad father’s persond injury daims in the name of his
egate.
114. Miss Code Ann. § 91-7-233 (Rev. 1994) dates, in pertinent part:

Executors, adminigrators, and temporary adminidraiors may commence and prosecute

any persond actionwhatever, & law or in equity, which thetestator or intestate might have

commenced and prosecuted.

115. Miss Code Ann. § 91-7-237 dates, in pertinent part:

10



When ather of the parties to any persond action shdl die before find judgment, the

executor or adminidrator of such deceasad party may prosecute or defend such action,

and the court shdl render judgment for or againg the executor or adminigtretor.
Additiondly, Miss. Code Ann. 8 15-1-36 (Supp. 2002) dates that medicd mdpractice dams must be
brought within two (2) yearsfrom the date of the aleged negligent act or omisson, whilethe etate savings
daute, Miss. Code Ann. § 15-1-55 (Rev. 1995), providesthat the estate of aperson who diesbeforethe
expiraion of the goplicable Satute of limitations may sue or be sued after the running of the gpplicable
datute and within one (1) year after the degth of the person. Stated sucainctly, in aiting these four Satutes
andthecasesof Berryhill v. Nichols, 171 Miss. 769, 158 So. 470 (1935), and, Owen v. Abraham,
233 Miss. 558, 102 S0.2d 372 (1958), Dr. Sacksand MOG assert that Freeman’ spersond injury dams
could be maintained after his degth only by Necaise asexecutrix of Freeman’ sedate, and Snceshenever
dd so, thedamsare now barred under both the generd medica md practice Satute of limitationsand the
edate savings datute.
116. InBerryhill, the next of kin of a man who had been accidentdly shot and later died brought a
medica mdpracticesuit againg theatending physdan. ThisCourt hdd thet therewasinaufficent evidence
to show that the death was proximatdly caused by any negligence on the part of the physdan, but this
Court went on to date:

And asto any pain and suffering of the deceased endured by him between the injury and

desth and which may be shown was probably caused by the asserted negligence, thet is

an item which must berecovered, if & dl, under section 1712, Code 1930, at asuit by the
persond represantaive, not by the next of kin or hairs et law.®

58 1712 of the 1930 Code was the predecessor statute to § 609 of the 1942 Code and Miss.
Code Ann. § 91-7-233 (Rev. 1994).
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158 So. a 471. In Owen, Mitchdl Owen'swife sued him for divorce. After the hearing, the chancellor
took the case under advisement for entry of afind decreein vacation. By thetimethe chancdlor rendered
his opinion, Owen had died. While the chancdlor noted the fact of Owen's degth in his opinion, the
chancdlor dill avarded dimony to Owen's wife to be assessad againg “the defendant and/or the
defendant’ sestae” Owen's counsd atempted an goped to this Court, daming that a the time of the
chancdlor’ sentry of the decree againgt Owen and his edtate, there was dready a named executor of his
edtate asduly gppointed by the chancery court, and that Owen' swifehad madeno effort to properly revive
the action againg theexecutor. ThisCourt found thet it did not havejurisdiction to hear the gpped because
the entry of “thefind decree and subsequent proceedings amount]ed] to anullity.” 233 Miss a 561, 102
So.2d a 373. In reaching this condusion, this Court quoted extengvdy from Griffith’s Mississippi
Chancery Practice and dated:

Ineamuchasthe defendant died beforethe chancd lor reached adecison, the cause should
have been revived againg the duly acting executor.

Griffith sSMissssppi Chancery Practice, Section 591 saysin part: 'In order thet there may
beany decreefor the complainant it must be shownin proof that heactudly hastheinterest
upon which he sues, and the defendant must be shown, & leest by the pleadings, to have
ome gamare litigious concarn theran. It follows from thisrule, even if there were no
other, that litigetion is not to be carried on by or againgt any deceased person. The
impassihility of such athing is goparent however upon its mere mention. There must be
revivors in such suits or ese further proceedings therein amount to nothing. Thus if a
defendant die during pendency of asuit and thereisno revivor or amendment, but only an
unwarranted effort to carry on the it by subdituting a new party to the suit, — not one
daming by or under theformer defendant, —the procesding isentirdy erroneous.’ Section
620 of the same text saysin part: "And likewise a decree rendered againg a defendant
after hisdegthisvoid, if hewasthe sole defendant or was an indispensable party to the suit
— dthough the interlocutory decree were rendered while he was dive!

233 Miss. a 561, 102 So.2d a 373 (citations omitted).
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117.  Dr. Sacksand MOG dso direct this Court to Wilks v. American Tobacco Co., 680 So.2d
839, 843 (Miss. 1996), wherein this Court hddin awrongful death suit thet the decedent’ swrongful deeth
heirs were not entitled to recover the decedent’ s life-time damages because they faled to dternativey
pursue such adam under Miss. Code Ann. § 91-7-233,

118. However, this case turns on a case decided by this Court just last year. In Richardson v.
Methodist Hospital of Hattiesburg, I nc., 807 So.2d 1244 (Miss. 2002), this Court was confronted

with the propriety of the drcuit judge' s grant of summary judgment in favor of the defendants as to the

plantff’ ssuit for persond injury and wrongful deeth. In Richardson, Vivian Whedess was admitted to

the hospitd with a diagnosis of an intestind hemorrhage, and she suffered a faid sroke. Theredfter,
Whedess s daughter, Linda Richardson, brought a persond injury and wrongful deeth action againgt the
hospitd. The suit was styled “Linda Richerdson, Individualy and on Behdf of the Wrongful Degth Hairs
of Vivian Whedess, Deceased v. Methodist Hospitd of Hattiesurg, Inc., Now Known asWedey Hedth
Center.” In Richardson, we reedily acknowledged our holding in Wilks, and in so doing, Sated:
Wedey agues that the dam for the pain and suffering as an dement of the
wrongfu degth action should likewise be denied pursuant to Wilks v. American
Tobacco Co., 680 So.2d 839 (Miss. 1996). In Wilks, the jury found that cigarette
smoking did not proximatdly cause the decedent’ s degth. The heirs contended on gpped
they were a least entitled to the decedent’ slifetime damages that the hairs bdieved were
ovawhdmingly proven to be caused by cigarettesmoking. Theheirs causeof actionwas
exdusvdy under Missssppi’ swrongful degth gatute. We hdd the persond injury action
could nat be mantained whereit wasnot dternatively daimed under Mississppi’ ssurviva
datute. 1d. at 843.
807 So.2d & 1247. We went on to hold in Richardson that the drcuit judge appropriatey granted
summaryjudgment on Richardson’ swrongful desth daim because Richardson’ sdes gnated expert wasnot
qudified to tedtify asto causation rdaing to Whedess s degth and any dleged deviationsin nurang care;
however, we likewise hdd that the drauit judge ingopropriatdy granted summary judgment on

13



Richardson’'s persond injury dam rdaing to Whedess's pain and suffering prior to her degth.
Accordingly, we reversed the trid court judgment in favor of the hospitd on Richardson’s dam for
Whedess s pain and suffering and remanded that daim to the circuit court for ajury trid. 807 So.2d a
1247-48.

119. Thefacts of the case sub judice are Smilar to the factsin Richardson. In our case today,
Freeman, Necas2 sfather, dlegedly suffered chemicd burns during chemaothergpy treetment while under
Dr. Sacks s care a MOG, and commenced, during hislifetime, apersond injury/medical ma practice suit
agang Dr. Sacksand one of hisnurses. Whilethe actions of Necaise, or a least those of her atorneys,
were legitimatdy a cause of some congternation on the part of Dr. Sacks and MOG and tharr atorneys
when amended pleadings darted reflecting the phrase “wrongful desth benefidaries” and while Necaise
did equivocate somewnhat in depogtion and interrogatory responses to the extent that she a leest opined
that there may have been some connection between the defendants dleged negligent actions and her
faher’s deeth, for the mog part, Necase, through her atorney, repeatedly informed the trid court and
counsd, ordly andinwriting, bascaly thet “thereisnot and never hasbeen awrongful deeth daim assarted
herein.” After Freeman had commenced his medica mapractice suit, and subseguent to his death in
January, 1999, the crcuit court, in the same cause of action, Sgned an agreed order on March 3, 1999,
directing thet “Nancy Necaise, individudly and on behdf of the wrongful desth benefidaries of Charles
Freeman is hereby subdtituted as the party plaintiff inthisavil action.” In September, 1999, the chancary
court found as afact that Freeman’s edate consged oldy of his cause of action for “persond injuries
and/or wrongful deeth,”and that Necaise was Freeman’s sole survivor; therefore, Freeman's will was

admitted to probate and Neca se was gppointed as executrix of her deceased father’ sestate. Subsequent
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to thischancery court action, in the same month, Necaisethenfiled her firgt amended complaint inthesame
drcuit court action initidly commenced by her father during hislifetime,

120. BasedonourdecisoninRichardson, admittedly rendered subsequent to thelearned trid judge' s
dignisd of this action, we find thet Necaise is ddle to mantain this suit which was commenced by her
father during his lifetime. Accordingly, we reverse the trid court’s grant of the defendants mation to
digmiss pursuant to Miss R. Civ. P. 12(b)(6).

21. Becauseour decigon asto Issue | isdigpogtive, we need not discuss the remaining issues

CONCLUSON

722.  For the reasons heran dated, wefind that the learned trid judge erred in granting the defendants
mationto digmiss Accordingly, wereversethetrid court’s judgment of dismissd and remand this case
to the Circuit Court of Hancock County for procesdings conastent with this opinion.
123. REVERSED AND REMANDED.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ.,

CONCUR. DIAZ, J.,, CONCURS IN RESULT ONLY. McRAE, PJ., NOT
PARTICIPATING.
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